
71 

Federal Reserve System § 237.11 

collateral for the non-cleared swap or 
non-cleared security-based swap out-
side the jurisdiction; 

(iii) The counterparty to the non- 
cleared swap or non-cleared security- 
based swap is not, and the counter-
party’s obligations under the non- 
cleared swap or non-cleared security- 
based swap do not have a guarantee 
from: 

(A) An entity organized under the 
laws of the United States or any State 
(including a U.S. branch, agency, or 
subsidiary of a foreign bank) or a nat-
ural person who is a resident of the 
United States; or 

(B) A branch or office of an entity or-
ganized under the laws of the United 
States or any State; 

(iv) The covered swap entity collects 
initial margin for the non-cleared swap 
or non-cleared security-based swap in 
accordance with § 237.3(a) in the form of 
cash pursuant to § 237.6(b)(1), and posts 
and collects variation margin in ac-
cordance with § 237.4(a) in the form of 
cash pursuant to § 237.6(b)(1); and 

(v) The Board provides the covered 
swap entity with prior written ap-
proval for the covered swap entity’s re-
liance on this paragraph (f) for the for-
eign jurisdiction. 

(g) Guarantee means an arrangement 
pursuant to which one party to a non- 
cleared swap or non-cleared security- 
based swap has rights of recourse 
against a third-party guarantor, with 
respect to its counterparty’s obliga-
tions under the non-cleared swap or 
non-cleared security-based swap. For 
these purposes, a party to a non- 
cleared swap or non-cleared security- 
based swap has rights of recourse 
against a guarantor if the party has a 
conditional or unconditional legally 
enforceable right to receive or other-
wise collect, in whole or in part, pay-
ments from the guarantor with respect 
to its counterparty’s obligations under 
the non-cleared swap or non-cleared se-
curity-based swap. In addition, any ar-
rangement pursuant to which the guar-
antor has a conditional or uncondi-
tional legally enforceable right to re-
ceive or otherwise collect, in whole or 
in part, payments from any other third 
party guarantor with respect to the 
counterparty’s obligations under the 
non-cleared swap or non-cleared secu-

rity-based swap, such arrangement will 
be deemed a guarantee of the counter-
party’s obligations under the non- 
cleared swap or non-cleared security- 
based swap by the other guarantor. 

§ 237.10 Documentation of margin mat-
ters. 

A covered swap entity shall execute 
trading documentation with each 
counterparty that is either a swap en-
tity or financial end user regarding 
credit support arrangements that: 

(a) Provides the covered swap entity 
and its counterparty with the contrac-
tual right to collect and post initial 
margin and variation margin in such 
amounts, in such form, and under such 
circumstances as are required by this 
subpart; and 

(b) Specifies: 
(1) The methods, procedures, rules, 

and inputs for determining the value of 
each non-cleared swap or non-cleared 
security-based swap for purposes of cal-
culating variation margin require-
ments; and 

(2) The procedures by which any dis-
putes concerning the valuation of non- 
cleared swaps or non-cleared security- 
based swaps, or the valuation of assets 
collected or posted as initial margin or 
variation margin, may be resolved; and 

(c) Describes the methods, proce-
dures, rules, and inputs used to cal-
culate initial margin for non-cleared 
swaps and non-cleared security based 
swaps entered into between the covered 
swap entity and the counterparty. 

§ 237.11 Special rules for affiliates. 
(a) Affiliates. This subpart applies to 

a non-cleared swap or non-cleared secu-
rity-based swap of a covered swap enti-
ty with its affiliate, unless the swap or 
security-based swap is excluded from 
coverage under § 237.1(d) or as other-
wise provided in this section. To the 
extent of any inconsistency between 
this section and any other provision of 
this subpart, this section will apply. 

(b) Initial margin—(1) Posting of initial 
margin. The requirement for a covered 
swap entity to post initial margin 
under § 237.3(b) does not apply with re-
spect to any non-cleared swap or non- 
cleared security-based swap with a 
counterparty that is an affiliate. A 
covered swap entity shall calculate the 
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amount of initial margin that would be 
required to be posted to an affiliate 
that is a financial end user with mate-
rial swaps exposure pursuant to 
§ 237.3(b) and provide documentation of 
such amount to each affiliate on a 
daily basis. 

(2) Initial margin threshold amount. 
For purposes of calculating the amount 
of initial margin to be collected from 
an affiliate counterparty in accordance 
with § 237.3(a) or calculating the 
amount of initial margin that would 
have been posted to an affiliate 
counterparty in accordance with para-
graph (b)(1) of this section, the initial 
margin threshold amount is an aggre-
gate credit exposure of $20 million re-
sulting from all non-cleared swaps and 
non-cleared security-based swaps be-
tween the covered swap entity and that 
affiliate. For purposes of this calcula-
tion, an entity shall not count a non- 
cleared swap or non-cleared security- 
based swap that is exempt pursuant to 
§ 237.1(d). 

(c) Variation margin. A covered swap 
entity shall collect and post variation 
margin with respect to a non-cleared 
swap or non-cleared security-based 
swap with any counterparty that is an 
affiliate as provided in § 237.4. 

(d) Custodian for non-cash collateral. 
To the extent that a covered swap enti-
ty collects initial margin required by 
§ 237.3(a) from an affiliate with respect 
to any non-cleared swap or non-cleared 
security-based swap in the form of col-
lateral other than cash collateral, the 
custodian for such collateral may be 
the covered swap entity or an affiliate 
of the covered swap entity. 

(e) Model holding period and netting— 
(1) Model holding period. For any non- 
cleared swap or non-cleared security- 
based swap (or netting portfolio) be-
tween a covered swap entity and an af-
filiate that would be subject to the 
clearing requirements of section 
2(h)(1)(A) of the Commodity Exchange 
Act of 1936 or section 3C(a)(1) of the Se-
curities Exchange Act of 1934 but for an 
exemption under section 2(h)(7)(C)(iii) 
or (D) or section 4(c)(1) of the Com-
modity Exchange Act of 1936 or regula-
tions of the Commodity Futures Trad-
ing Commission or section 3C(g)(4) of 
the Securities Exchange Act of 1934 or 
regulations of the U.S. Securities and 

Exchange Commission, the covered 
swap entity’s initial margin model cal-
culation as described in § 237.8(d)(1) 
may use a holding period equal to the 
shorter of five business days or the ma-
turity of the non-cleared swap or non- 
cleared security-based swap (or netting 
portfolio). 

(2) Netting arrangements. Any netting 
portfolio that contains any non-cleared 
swap or non-cleared security-based 
swap with a model holding period equal 
to the shorter of five business days or 
the maturity of the non-cleared swap 
or non-cleared security-based swap pur-
suant to paragraph (e)(1) of this section 
must be identified and separate from 
any other netting portfolio for pur-
poses of calculating and complying 
with the initial margin requirements of 
this subpart. 

(f) Standardized amounts. If a covered 
swap entity’s initial margin model does 
not conform to the requirements of 
§ 237.8, the covered swap entity shall 
calculate the amount of initial margin 
required to be collected for one or more 
non-cleared swaps or non-cleared secu-
rity-based swaps with a given affiliate 
counterparty pursuant to section § 237.3 
on a daily basis pursuant to appendix A 
with the gross initial margin multi-
plied by 0.7. 

§ 237.12 Capital. 

A covered swap entity shall comply 
with: 

(a) In the case of a covered swap enti-
ty that is a state member bank (as de-
fined in 12 CFR 208.2(g)), the provisions 
of the Board’s Regulation Q (12 CFR 
part 217) applicable to the state mem-
ber bank; 

(b) In the case of a covered swap enti-
ty that is a bank holding company (as 
defined in 12 U.S.C. 1842) or a savings 
and loan holding company (as defined 
in 12 U.S.C. 1467a), the provisions of the 
Board’s Regulation Q (12 CFR part 217) 
applicable to the covered swap entity; 

(c) In the case of a covered swap enti-
ty that is a foreign banking organiza-
tion (as defined in 12 CFR 211.21(o)), a 
U.S. intermediate holding company 
subsidiary of a foreign banking organi-
zation (as defined in 12 CFR 252.3(y)) or 
any state branch or state agency of a 
foreign bank (as defined in 12 U.S.C. 
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